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SALE OF A SHIP
General principles
A ship is a chattel and it is also considered as part of goods.2 Hence, the principal legislations
such as the Sale of Goods Act 1979, the Supply of Goods (Implied Terms) Act 1973 and the Sale
and Supply of Goods Act 1994 will be the applicable English laws.
The sale and the transfer of title in the chattel is completed these days by some standard forms,
such as the Norwegian, Nippon and more recently, the Singapore Ship Sale Form 2011. 3 The
general principles of the law of contract plus the relevant provisions of the three legislations will
be useful in negotiating, drafting and concluding any sale pertaining to the sale of a ship. Other
pertinent legislations include the Misrepresentation Act 1967 and the Unfair Contracts Act 1977.
A ship under construction or to be built in a shipyard is governed by s 18 r 5(1) of the Sale of
Goods Act 1979 and it is considered as part of the sale of future goods. The shipbuilding contract
cannot pass any property at the time of execution of the shipbuilding contract as there is no
chattel to pass.
The other relevant provisions under the Sale of Goods Act 1979 include the following implied
warranties under s 12 (2):
(a) the goods are free, and will remain free until the time when the property is to pass, from
any charge or encumbrance not disclosed or known to the buyer before the contract is
made; and
(b) the buyer will enjoy quiet possession of the goods except so far as it may be disturbed by
the owner or other person entitled to the benefit of any charge or encumbrance or
disclosed or known.
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Other directly relevant provisions under the Sale of Goods Act include s 13 which deals with sale
by description and s 14 which governs implied terms about quality or fitness. S 14 (2B) is
directly useful to any buyer of a completed vessel. Sub-section (2B) covers as follows:
….the quality of goods includes their state and condition and the following (among others) are in
appropriate cases aspects of the quality of goods:
(a) fitness for all the purposes for which goods of the kind in question are commonly
supplied;
(b) appearance and finish;
(c) freedom from minor defects;
(d) safety; and
(e) durability.

Due to the nature of its transaction, sale of ships is often described as lying in between sale of
goods and conveyance of real properties under the Torrens system.
There is a statutory definition of a ship in s 742 of the Merchant Shipping Act as follows:
“Vessel: includes any ship or boat or other description of vessel used in navigation.
A contract for sale of ship is defined as an agreement on the part of the seller to transfer the title
in a ship to a buyer for a consideration called the price, which is the money
consideration.4Property passes at the conclusion of the contract of the sale. In an agreement to
sell, property passes sometime in the future and will be contingent upon satisfaction of some
conditions. Agreements involving sale of ships can be both.
Sometimes, a contract for sale of ship can be contained and evidenced by exchange of
correspondence, telexes, faxes and emailed attachments. In The Merak, the court held that there
was a binding contract as parties had agreed on the price and all salient points of a normal
contract of sale other than an inspection to be conducted by the buyer. 5 The Norwegian Sale
Form was to be used. The market for ships became more bullish and the sellers contended that
there was no binding contract. The Court held that there was a binding contract based on the
Norwegian Sale Form and ordered the parties to refer the dispute over the breach of a binding
contract to be resolved by arbitration. Failure to arrange a suitable date and venue for an
inspection by the sellers was held to be a breach of the contract.
In another English case, the Court held that there was a binding contract notwithstanding the
presence of some terms in protracted correspondence between sellers and buyers such as
“continuous machinery survey up to the date of delivery” and “class maintained free of
recommendations, free of average damages….”.6 In this case, the contract was also based on the
Norwegian Sale Form.7
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Passing of property
In England and other Common law jurisdictions, the passing of the property is provided and
contained in a document called the bill of sale.8 If the buyer is foreign, the document is usually
executed before a Notary Public and legalized by the Consular office of the buyer’s embassy.
The effect of a bill of sale as a document is to give to the holder a legal or equitable right to the
property and enable the person to take possession.9
Preliminary Enquiries
The first issue to enquire relates to the reputation and financial reliability of the ship-owners and
the particulars of the vessel.
If the vessel is entered with a protection and indemnity association that is part of the international
group, one can assume that the owner of the vessel is of reasonable reputation and its vessels are
properly classed.
Next, a buyer can find out more about the particulars of the vessel based on searches conducted
from Lloyd’s Register of ships or from the registries of major classification societies, such as
Bureau Veritas and American Bureau of Shipping.
The vessel has to be kept in her class and a prospective buyer has to know whether the survey
requirements imposed by the classification society have been complied with. Maintenance of
class is equivalent to the maintenance of a building. A prospective buyer has to conduct a survey
on the vessel even before any draft sale form is given to him.
The prospective buyer will have to negotiate for the price and delivery of the vessel. The date
and venue of delivery of the vessel are relevant. A ship is a floating asset and the buyer may
want to conduct a survey on her. The date of delivery is important to both buyer and seller. It
gives the seller the opportunity to effect necessary repairs to ensure compliance with class, and
gives the buyer the option to rescind the agreement to purchase if there is no delivery within a
reasonable time.
It is rare and expensive for a second hand vessel to be placed in a dry dock for the purpose of
examining its underwater parts such as the tail and shaft. This expense of placing a vessel in a
dry dock has to be borne by the buyer unless the tail-end shaft is damaged and requires repairs in
order to have her classification maintained. The cost of sending the vessel from her last trading
destination to the dry dock will be the seller’s account.
Apart from the particulars of the vessel and her registered ownership, the sale agreement will
state the price. 10% of the price will be paid upon the signing of the contract and this is usually
placed on an interest earning joint account of the seller and buyer. This deposit will be released
together with the balance in accordance with the sale agreement. The 10% deposit is not a prepayment of the purchase price under the Memorandum of Agreement.10
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The Sale Forms

The Norwegian Sale Form is the most widely used sale form for the sale of ships in the world. It
was adopted by the Baltic and International Maritime Council (“BIMCO”) in 1956 and has since
been amended several times, the most recent amendment being in 1993.
Although it is used mainly for completed ships whether new or second hand, it can also be used
for ships under construction.
Payment of the deposit can be made to the buyer’s nominated bank under clause 2. Under clause
3, payment of the balance of the 90% of the purchase price can be made to the buyer’s
nominated bank within 3 banking days after the vessel is in every aspect physically ready for
delivery. The buyer can have different nominated banks for the purposes of clauses 2 and 3.11
Clause 4 provides specifically for the inspection by the buyer before the sale in exchange for his
undertaking not to cause any delay. Compensation has to be paid to the seller if there is delay
due to inspection on the part of the buyer.
Some salient clauses in the Norwegian Sale Form have been the subject of judicial
interpretations. For example, clause 11 deals with the delivery of the vessel “in class and free of
recommendations”. This means that the vessel’s class is being maintained or she has satisfied
the requirements of a major classification society. 12
Clause 8 deals mainly with documentation. It provides for the seller to hand over to the buyer an
exhaustive list of documents at the time of closing. Clause 8 (f) deals with “any such additional
documents as may reasonably be required by the competent authorities or the purpose of
registering the vessel”. In the Singapore Court of Appeal’s decision in Zalco Marine Services
Pte Ltd v Humboldt Shipping Co Ltd13, it was decided that any subsequent negotiation on the
type of documents after the conclusion of the contract was to give effect to the parties’
agreement. Clause 11also deals with documentation. It provides that “the vessel shall be
delivered with….her national/international trading certificates, as well as all other certificates the
vessel had at the time of her inspection”.
Seller’s default is covered by clause 14. If there is a failure on the part of seller either to give a
Notice of Readiness or a legal transfer, the buyer will be given the option of cancellation. Clause
14 also provides that if a Notice of Readiness has been given, but before the buyer has taken
delivery, the vessel ceases to be physically ready for delivery, .the buyer has the option of
cancelling the agreement and he is also entitled to a return of the deposit together with any
interest earned.
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Polestar Maritime Ltd v YHM Shipping Co Ltd.14
In this case, the seller complied with clause 11.However, after the vessel was inspected and
before delivery, a new requirement under the International Convention on the Prevention of
Pollution from Ships came into existence. Vessels were required to have an International
Sewage Pollution Prevention certificate (“ISPP”). At the time of the delivery in Hong Kong the
vessel did not have such a certificate on board and was detained. The seller managed to secure
an exemption and she was released within 24 hours from the time of detention. The Court of
Appeal ruled in favour of the seller as clause 11 was not linked to “certificates required for
trading in the future” and the seller complied with clause 14 which required him to lift the
detention and deliver the vessel together with the bill of sale within three banking days.15

The other important clauses in the Norwegian Sale Form pertain to dry-docking and underwater
survey (clause 6), spares and bunker on board the vessel at the time of the inspection belonging
to the buyer (clause 7) and payment within 3 banking days when the vessel is physically ready
for delivery in accordance with the terms and conditions of the agreement.
The Toll Park, 16
In this case, an issue of interpretation arose over the phrase “built in 1970”. There was a
Memorandum of Agreement based on the Norwegian Sale Form. The vessel was substantially
built in 1970 but delivered in January 1971. Ihe parties referred this matter to arbitration
before a very experienced and competent arbitrator who ruled that “built in 1970” could be
interpreted as “building completed in 1971”. There was an appeal to the court on a point of law,
but the judge concurred with the arbitrator’s ruling.
Leave to appeal was rejected. Lord Justice Parker provided the following rationale:
First, it is a perfectly ordinary English word. Secondly, it appears to me there is no material
upon which it could be given any special meaning unless it is regarded as being a special
meaning that “built” inevitably has to be construed as building completed.17
Based on plain and natural English, there should be no other interpretation and the appeal to a
judge on such a point of law is otiose. Only a construction of statute ought to be based on a
question of law and not over a specific English word.18
Apart from the Norwegian Sale Form, the Nippon Sale Form is also widely used. The
Singapore Ship Sale Form made its debut in 2010. This Singapore format incorporates all the
salient aspects of the Norwegian Sale Form and is drafted with input from both the commercial
persons and admiralty lawyers. There is an exhaustive list of documents to be exchanged
between sellers and buyers in comparison to the Norwegian Sale Form which allows for “any
such additional documents as may reasonably be required...”
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Clause 9 of the Norwegian Sale Form, which deals with encumbrances, is contained as part of
the sellers’ documents under the Singapore Sale Form. Clause 8 (b) (x) provides as follows:
Letter from the Sellers confirming at the time of the delivery that the vessel is free from
encumbrances, charters, mortgages, maritime liens, writs (saved where security has been
furnished), port state and other administrative detentions, stowaways, trading commitments and
any other debts whatsoever, and undertaking to indemnify fully buyers against all consequences
of any claims against the buyers that may arise due to claims against the vessel originating prior
to the time of the vessel’s delivery to the buyers.
Delivery of the vessel coupled with the signing of the protocol of delivery and acceptance did not
preclude a claim for damages for breach of speed warranty. In the case of Riva Bella SA v
Tamsen Yacht GmbH, the court held that there was a failure on the part of the seller to discharge
the burden of showing a breach of speed warranty and it did not absolve the seller from any
claim for damages despite the acceptance of the vessel and the signing of the protocol of delivery
and acceptance.19

It is trite law that a contract is concluded when there is a positive offer and a positive acceptance.
Often, in a purchase of a ship, parties do conclude a legally binding agreement if they have
agreed on most of the basic and major issues covered under the sale form. Annotations such as
“sub details” and “subject to details” have a recognised meaning when used in the context of sale
of ships. They mean that there is no binding contract until all the details of the proposed formal
agreement have been negotiated and agreed by the parties.20 In The Merak, the court held that
there was a binding contract as the parties had agreed on the price and all the salient points other
than the venue and date of inspection.21Ship brokers play a key role in international transactions
involving sale of ships and they are usually entitled to reasonable commissions of 2.5%.22
Seller’s exclusion of liability
A seller of a motor vehicle or any chattel may exclude his liability with precise wording in the
agreement such as “as is, where is” and “with all the faults”. The situation is the same for a
ship-owner. There is, however, one caveat. The description of the vessel must be accurate and
adhered to by the seller. For example, the seller will not get away from selling a single hull
tanker when she is described as a double hull vessel.23
Exclusion of implied terms under ss 12, 13 and 14 of the Sale of Goods Act would previously be
disallowed in the case of a consumer sale, involving for example, the sale of a private boat or
yacht.24
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Vessel is subjected to charter-party
Sale of a completed house may be subjected to tenancy or a long lease or conveyance of a piece
of land with restrictive covenants. Sometimes, a seller of ship may sell his ship together with the
residue of a charter party. A ship may be under a charter party and regardless of whether it is a
time or voyage charter, the buyer has to allow the charterer to complete it. A charterer can take
out an injunction to restrain the buyer from acting in violation of the charter-party.
Lord Strathcona SS Co Ltd v. Dominion Coal Limited.25
This Privy Council case was a Canadian appeal from the Supreme Court of Nova Scotia. In this
case, there was a long charter between the owners of the steamship Lord Strathcona and the
Respondents for use in the Saint Lawrence River in 1914. The charter also provided the
Respondents with two options to renew it. She was requisitioned by the British government for
the purposes of war from 1916 to 1919. During this period, ownership of the vessel also
changed a few times. The charterers successfully obtained an injunction against the present
owners for not performing the terms of the charter party and this decision of the Supreme Court
of Nova Scotia was affirmed by its appellate Court. The appeal before the Privy Council dealt
with the issue of frustration as a result of the requisition and the rights of the charterers against
the current owners.
Their lordships decided that there was no frustration as the parties did resume the performance
of the charter party as owners and charterers, the business character remained the same and the
operations of the vessel were not impaired. They also upheld the Order of injunction against the
present owners as they acquired the ship with notice of the charter party.
Lord Shaw explained the rationale for the injunction:
An obligation affecting the user of the subject of sale, namely a ship, can be ignored by the
purchaser so as to enable that purchaser who has bought a ship notified to be not a free ship but
under charter, to wipe the condition of purchase and use the ship as a free ship. It was not
bought or paid as a free ship, but it is maintained that the buyer can thus extinguish the
charterer’s rights in the vessel, of which he had notice, and the charterer has no means , legal or
equitable , of preventing this in law.26
Seller’s rights and obligations
The seller has a basic duty to deliver the ship at a particular port and date if they are specifically
included in the Memorandum of Agreement.
The Sale of Goods Act 1979 provides remedies to an unpaid seller. He can exercise possessory
lien over the vessel as he is still in his possession. In maritime law, a possessory lien has a
higher priority than a maritime lien in the determination of priorities in the event of a judicial
sale.
25

[1926] AC 108.

26

Ibid, at p 117.

7

An unpaid seller can also sell the same vessel to a bona fide buyer who will acquire a good title.
If the bill of sale has been executed and transfer registered in the name of the buyer who has not
remitted payment, there may be some complications.
The Bineta27
The ship was sold by the seller to the buyer who did not pay the purchase price even though he
registered him as the new owner. The seller managed to sell the vessel to a third party who
successfully sought a court declaration that he was the rightful owner. In this case, Brandon J
held that the Court had jurisdiction under s 20(2) (a) of the then Administration of Justice Act.28
The seller can sue for the difference in market value and sale price if buyer refuses to take
delivery and make payment.29Under appropriate circumstances, a buyer may restrain the seller
from selling to a third party if he has fulfilled the terms of the contract.30
Buyer’s rights and obligations
Under s 28 of the Sale of Goods Act 1979, payment by the buyer and delivery have to take place
at the same time unless the parties agree otherwise. Like purchase of a house in conveyance, the
first obligation of the buyer is to make payment for the ship which he has contracted to buy.
If the seller refuses to sell and deliver the ship, the buyer can claim damages in the form of a
price difference between the sale price and the market price which he has paid for a substitute
vessel.31S 51(3) of the Sale of Goods Act 1979 states:
Where there is an available market for the goods in question, the measure of damages is prima
facie to be ascertained by the difference between the contract price and the market or current
price of the goods at the time or times when they ought to have been accepted
Also, the buyer has a duty to mitigate his damages at all material times by acting in a reasonable
manner.32
The other remedy available to the buyer is to apply to the court for specific performance. In an
international sale involving vessels, the court is often reluctant to grant such a remedy as
damages may be more appropriate.33A specific performance was granted by the court in a sale
involving an old vessel in the following case.
27
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Behnke v. Bede Shipping Company, Ltd34
It was a sale of a very old ship, but refitted with new boilers and an engine to comply with
German regulations. The sale was confirmed with a telegraphic acceptance by the sellers’
brokers. The sellers tried to sell the vessel to other interested parties, but their revocation came
after acceptance. The seller refused to provide instructions regarding the payment of deposit
and repudiated the contract with the buyer.
The German buyers brought an action against the sellers, seeking a court declaration that there
was a binding contract and a Court order for a specific performance of the contract.
The Court held that the contract was enforceable and ordered a specific performance.
As to the remedy of specific performance, Wright J said in the same case:
S 52 of the Sale of Goods Act gives the Court a discretion, if it think fit, in any action for breach
of contract to deliver specific or ascertained goods, to direct that the contract shall be performed
specifically. I think a ship is a specific chattel within the Act. The plaintiff wants the ship for
immediate use and I do not think damages would be an adequate compensation. I think he is
entitled to the ship and a decree of specific performance in order that justice may be done.35
A buyer can also consider obtaining a freezing injunction on the assets of the seller to recover
damages for late delivery provided there is full disclosure of all material facts. Any application
for an injunction is made ex parte in England.36

SHIP UNDER CONSTRUCTION
For a ship under construction, the main contract is the shipbuilding contract. It is executed
between the shipyard (“the shipbuilder”) and the buyer. There is provision for progress payments
at various stages of construction. Upon full completion of the entire hull, the vessel is then
launched and a bill of sale is issued and given by the shipbuilder to the buyer. Property in the
entire vessel is passed to the buyer.
Materials delivered and approved by the buyer are not part of the hull of the ship. The hull at the
shipyard is referred as the incomplete vessel under construction. Materials may be earmarked for
the specific building project and will be part of the shipbuilding contract if they are appropriated
to the hull of the ship.
The law on this is clear and it will be difficult for parties to circumvent this by stating in the
shipbuilding agreement that materials and equipment ear-marked for the shipbuilding project

34
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will pass to the buyer at specific times. This is due to the fact that any shipbuilding contract
pertains to a sale of future goods.37
Building materials and equipment specifically earmarked for a specific hull in the shipyard do
not form part of the incomplete ship. Even in the event of a shipyard placed under receivership
or subject or a winding up, such materials do not belong to the buyers. They belong to the
liquidators. This is trite law dating back more than 100 years ago to decisions of the House of
Lords. Lord Halsbury L.C said this in Reid v Macbeth & Gray
There is another principle which appears to me to be deducible from these authorities and to be
in itself sound, and that is that materials provided by the shipbuilder and portions of the fabric,
whether wholly or partially finished, although intended to be used in the execution of the
contract cannot be regarded as appropriated to the contract or as “sold” unless they have been
affixed to or in a reasonable sense made part of the corpus.38
In Reid v Macbeth & Gray39, the steel plates were approved by Lloyd’s surveyor at the
manufacturers’ yard and they were marked with the number of the hull. The steel plates were not
lying at the shipyard but in various railway stations. However, the proceeds realised from the
sale of the steel plates belonged to the liquidators and not the ship-owners despite the
shipbuilding contract containing a provision that “all materials from time to time intended for
her….shall immediately as the same proceeds became the property of the purchasers”.
In Re Blyth Shipbuilding and Dry docks Co Ltd, certain building were brought to the shipyard
and approved by the buyers’ surveyors. 40 There were also materials not approved by the
buyers’ surveyor. In either case, building materials did not belong to the owners unless “they
were inextricably part of the vessel as to be “appropriated to her”.41Pollock M.R provided the
cogent standard:
These worked materials, although worked up and suitable for placing into the vessel at the
appropriate time and accepted, it may be, by the surveyor, have yet taken their place and become
so inextricably a part of the vessel as to have satisfied the meaning of the word
“appropriated”.42
The situation may be very different if both buyer and shipyard state in their shipbuilding contract
that the property in the materials shall pass to the buyer with precise, clear and unambiguous
wording.43
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Refund Guarantee
A refund guarantee is provided by the shipbuilder and it is issued by a commercial bank or an
insurance company acceptable to both the shipbuilder and the ship-owner. Sometimes, it is also
referred to as an advance payment bond or an advance payment guarantee. A corporate bond in
the manner of a performance bond can also be provided by the holding company of the shipyard
if it is credit worthy and reputable.

The purpose of the refund guarantee is to give recourse to the ship-owner to claim back the
instalment payments made by him to the shipyard in the event of a liquidation.
The ship-owner can also terminate the shipbuilding contract due to a major default, such as an
unreasonable delay in completion and delivery by the shipyard.
Insolvency of the builder may be the pinnacle of factors which will trigger a claim under the
refund guarantee. Sir Simon Tuckey said this in Kookmin Bank v Rainy Sky SA;
Insolvency of the shipbuilder was the situation for which the security of an advance payment
bond was most likely to be needed. The importance attached in these contracts for the obligation
to refund in the event of insolvency can be seen from the fact that they required the refund to be
made immediately.44
In Kookmin Bank v Rainy Sky SA, seven identical shipbuilding contracts were made with the
claimants who were either the buyers or assignee of a claimant’s rights under the contract.
Under the terms of each shipbuilding contract, the shipbuilder would be obliged to make a full
refund of all the advance payments made in the event of the shipbuilder’s insolvency. There can
also be a full refund due to rejection of the vessel or termination, cancellation and rescission of
the contract by the buyer in accordance with the terms of the contract. The advance payment
guarantee issued by the Korean bank was a mirror reflection of all these terms and expressions in
the shipbuilding contract other than the issue of insolvency. The bank refused to make a refund
of the advance payments due to insolvency of the shipbuilder. The Court of Appeal unanimously
allowed the appeal of the bank. Sir Tuckey said as follows:
There may be any number of reasons why the Builder was unable or unwilling to provide bank
cover in the event of its insolvency and why the buyer was prepared to take the risk.45
In order to make a claim from the guarantor, the ship-owner will have to lodge a notice of claim
and in certain cases, present documents. Depending on the wording of the refund guarantee,
payment can be based on a notice of claim without any supporting document. It can also be
complicated and no payment can be made unless the notice of claim is supported by a court
judgment or an arbitral award. A more common practice is a notice of claim supported by a
statement of default by the beneficiary or a certificate by an independent surveyor or qualified
professional.46
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It was decided more than a century ago by the Privy Council in Commercial Bank ofTasmania v
Jones47that once the principal debtor was substituted by a third party after the date of the
guarantee and with the agreement of the beneficiary, the gurantor was not bound to make
payment to the beneficiary. There was a complete novation of the debt in this case which
operated as a complete release of the original debtor.
Meritz Fire & Marine Insurance Co Ltd v Jan de Nul NV48
In this 2011 Court of Appeal’s decision, the main issue before the Court was whether the
provider of the refund guarantee was liable to make payment of all the advance payments to the
beneficiary despite a novation of the shipbuilding contracts for the construction of dredgers from
the original company H to another company C. The original shipyard company H was
dissolved and, under Korean law, all the rights and obligations under the shipbuilding contracts
were transferred to company C. The Court of Appeal decided that the guarantors were liable as
the owners’ demand for refund was made in conformity with the contract and that the
shipbuilder had failed to make the refund.
Lord Justice Longmore provided the rationale for his judgment:
It might be that in the light of the novation, H was not liable to make the refund, but C was and it
might be that in the light of the fact that H had been dissolved, it could not make the refund. But
neither of those facts mattered….Questions whether the debtor was liable under the underlying
contract were irrelevant to guarantees such as those in issue where payment was to be made
against documents, whether certificates or awards or other documents.49

Novation and Resale
In conveyancing, an option given to a purchaser can change hands several times when the
property market is bullish. The same can happen to shipbuilding contracts. A ship-owner with a
vessel under construction can sell his vessel to a third party for a higher price. He can do this
with a direct sale using a Memorandum of Sale under the Norwegian sale Form or he can
transfer all his rights and obligations in the shipbuilding contract through the process of novation.
He needs to have the consent of the ship builder as the new buyer is stepping into the shoes of
the ship-owner. Apart from reimbursing the seller for all the advance payments made to the
shipyard and the profit margin made by the seller, the new buyer has to bear the costs of
supervising the balance of the new building contract.50

Remedies and rights of the shipbuilder.
47

[1893] AC 313.
[2011] 2 Lloyd’s Rep. 379.
49
Ibid, at paras 26 and 27.
50
Inta Navigation Ltd & Anor v Ranch Investments Ltd & Anor [2010] Lloyd’s Rep.74
48

12

The shipbuilder is in the same position as a builder of homes and houses. As long as the
shipbuilder builds in full compliance with the design and specifications, he is under no legal
liability to the ship-owner. He needs to satisfy the basic requirements under
the Sale of Goods Act 1979 that the materials used are fit for the purpose of the ship
construction. 51 The shipbuilder has to exercise the general standard of skills expected of him and
he has to comply with the statutory requirements of safety.52
Remedies of the shipyard are mainly due to factors like non payment or refusal to take delivery
by the ship-owner due to sudden financial downswing. The most effective remedy for the
shipbuilder is to exercise a possessory lien over the completed vessel and to sell the vessel to
recover its losses. Under maritime law, the holder of a possessory lien ranks higher than that of a
maritime lien in the determination of sale proceeds arising from a judicial sale. The shipyard can
also sue for the price and can exercise a stoppage in transit. 53It is almost certain that such
measures are unlikely to be exercised by the shipyard if there is receipt of progress payments
arising from the shipbuilding contract. A shipbuilder will risk the loss of the possessory lien if
the completed vessel leaves the premises of the shipyard.
The shipyard can also have recourse to a bank guarantee or performance bond provided by the
ship-owner in the event of a major default under the shipbuilding contract. It is difficult
although not impossible for a shipyard to obtain a banker’s performance bond to ensure progress
payments by a buyer .This may be a prudent measure if the buyer does not have financing from a
commercial bank. There were some reported cases involving guarantees involving Korean
shipyards during the period of the late 1970’s when the world was in financial turmoil arising
from the oil crisis. It is always a prudent measure on the part of the shipbuilder during a global
financial crisis or when the shipping industry is in doldrums to obtain a guarantee from a
reputable financial institution in order to ensure prompt remittance of progress payments under
the shipbuilding contract by the ship-owner.
Hyundai Heavy Industries Co Ltd v Papadopoulos and others54
A letter of guarantee was jointly and severally provided by three Greek individuals to the Korean
shipbuilders to guarantee payment by a Liberian ship-owner for the construction of a ship. The
letter stated that the guarantors would “irrevocably guarantee the payment in accordance with
the terms of the shipbuilding contract all sums due or become due by the ship-owner to the
shipyard.
Under the terms of the shipbuilding contract, the shipbuilders could cancel the contract, retain
money already paid and to claim for damages in the event of a default in the payment of the
second instalment. There was such a default and the shipbuilders cancelled the contract in
accordance with the shipbuilding contract.
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S 14 of the Sale of Goods Act 1979.
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On appeal to the House of Lords, the guarantors contended that the effect of the cancellation of
the contract by the shipbuilders destroyed their rights to recover under the second instalment
payment and replaced it with a remedy in damages.
The House of Lord was not persuaded and held that the notice of cancellation of the contract by
the shipbuilders did not affect the ship-owner’s liability for payment of the second instalment as
it was a liability arising before the rescission. Hence, the guarantors remained liable to pay the
second instalment under the guarantee for the ship-owners’ default in payment that instalment.

Failure to take delivery by the ship-owners usually takes place when the shipping market is
sluggish. It was during the oil crisis of the 1970’s that tanker owners and charterers tried to
capitalise on technicalities and refuse delivery. Fortunately for the shipbuilders, the Commercial
court and the Court of Appeal in England did give efficacy to commercial factors. Two cases
involving Japanese shipyards and Japanese tanker owners and charterers surfaced during this
period. Refusal to accept delivery will entitle the shipbuilders to claim for the usual damages
and retention of all the progress payments and deposit under the shipbuilding contract.
The Diana Prosperity55
A Japanese tanker company planned to build 50 tankers of 80,000 tons each, to be delivered from 1975, and to
obtain financing for the construction, it granted time charter for the first vessel to the defendant company. The
vessel was sub-chartered to the plaintiff company.
The relevant charter contained the following clause:
. . . to be built by Osaka Shipbuilding Co. Ltd. and known as Hull no. 354 until named and shall have a deadweight
of about 87,600 tons.

The vessel was actually constructed in another yard at Oshima and not in Osaka as the shipbuilders could not
handle vessels above 45,000 tonnes. The Oshima yard was 50% owned by the Osaka shipbuilders.
The vessel Diana Prosperity was due to be delivered on Apr. 1, 1976, but the plaintiff company refused to accept
delivery on the ground that the vessel they had chartered had been built by a different company.
At the Commercial court, Mocatta J.,who used to be a competent admiralty lawyer decided that the plaintiff
company and the tanker owners were not entitled to refuse delivery. His decision was upheld by the Court of Appeal.
Lord Denning, MR, said:
….the description "built by the Osaka CO. Hull No. 354" could not be regarded as a strict condition precedent
which was to be exactly fulfilled and it was sufficient that the vessel to be delivered would be in substance the vessel
described in the charters.56

Mortgagee interest insurance policy protects the financial institution which provides financing
for purchase of a completed ship in the event of financial insolvency or bankruptcy of the ship55

[1976] 2 Lloyd’s Rep.60, CA. Also see Sanko Steamship Co Ltd v Ksno Trading Ltd [1978] 1 Lloyd’s Rep.156,
CA.
56
Ibid, p 72.
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owner. It may be a useful avenue to explore with insurance broker as to whether a shipbuilder
can be named as one of the assureds in addition to the mortgagee.
Remedies and rights of ship-owner
A ship-owner or buyer can sue for specific performance if there is non-delivery.
He can also claim damages for non-delivery. A shipbuilding contract will specify construction
of the vessel in accordance with specifications. If this is not done, the ship-owner can reject her
notwithstanding that the shipbuilding contract has provisions for the property to be passed in
stages.
In the case of Admiralty commissioners v. Cox and King57, there was a successful claim for
return of contractprice as the engine speed guaranteed by the shipbuilders was not fulfilled.
S.34 of the Sale of Goods Act provides for examination before delivery. If a ship-owner has
commissioned his maritime superintendent or surveyor to inspect the vessel and her equipment,
then the ship-owner can only claim for damages with no right of rejection.
The venue for delivery and sea trials are usually at the same place. There is a considerable
saving of costs and time if they take place at the same venue. It is customary for the ship-owner
to pay for the sea trials and he is usually accompanied by his team of marine engineers and
superintendent.
The time for delivery is a condition of the contract. If time for delivery has lapsed after a given
grace period, then there can be rescission and a return of the deposit.58
Insurable interests of shipbuilder and ship-owner
Unless it is for the construction of a small supply vessel, a barge or a tug boat, it is inevitable for
the ship-owner to seek financing from a banking institution. This form of asset financing is
called project financing.
A prudent financier will always ask for copies of the shipbuilder’s insurance policies to know the
nature and scope of its insurable risks and value.
The shipbuilder and ship-owner will always obtain the services of insurance brokers to get
insurance cover for all the risks associated with the construction of his vessel in the ship-yard.
The financier as the mortgagee can be named as one of the assured or an assignee of the
insurance policies. The policies will include the Institute Clauses for Builders’ Risks, Institute
War Clauses Builders’ Risks, Institute Strikes Clauses Builders Risks and the Institute
Deductible Clause Builders Risks.
In some non Common law jurisdictions, such as China, an incomplete hull in the ship-yard can
be the subject of a mortgage by the shipyard and in some cases, by the ship-owner. In view of the
negative outlook of the shipping industry, a prudent financier for ship-owner‘s new project may
consider the mortgagees’ interest as well. In the event of bankruptcy, the financier can still make
57
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use of the insurance policy to complete the payment of progress payments to the shipyard and
complete the construction of the vessel.
The main insurance cover for the ship-owner will be the Institute Clauses for Builders’ Risks.
Attachment of the risks takes place upon either allocation of the hull and machinery to the vessel
or delivery of the allocated items to the shipyard.
The perils are like all risks covered in the course of the ship construction. Clause 5.1 has the
following proviso:
….this insurance is against all risks of loss or damage to the subject matter insured, caused or
discovered during the period of this insurance including the cost or repairing, replacing or
renewing any defective part….
Although the Institute Clauses for Builders’ Risks does not cover damage or loss due to an
earthquake or volcanic eruption, the policy does cover loss or damage due to the prevention or
mitigation of a pollution hazard caused by governmental authority and faulty design. It also
provides cover for sea trials and for delivery within a distance of 250 nautical miles.
Clause 15 takes care of a change of interest due to a novation of the shipbuilding contract. It
states specifically that “any change of interest in the subject matter shall not affect the validity of
this insurance”.
Shipbuilding industry is labour intensive. It is not uncommon to find strikes or labour unrest
associated with workers in shipyards. It erupted in Poland years ago to bring about the collapse
of the Warsaw Pact. Industrial unrest and strikes are also on the rise in China. The perils
covered by clause 1 of Institute Strikes Clauses covers “ loss of or damage to the subject matter
insured caused by strikes, locked-out workmen or persons taking part in labour disturbances,
riots or civil commotions”
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